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To Whom It May Concern:
Lawyers for Civil Rights (LCR) and Anderson & Kreiger LLP (A&K) respectfully submit these
comments on behalf of our clients, Housing Works, Inc. and the Massachusetts Fair Housing
Center (MFHC), in strong support of the U.S. Department of Housing and Urban Development’s
(HUD’s) Proposed Rule reinstating the “Implementation of the Fair Housing Act’s Discriminatory
Effects Standard,” as promulgated in 2013 (the “Proposed Rule”).
Most importantly, adopting the Proposed Rule, and abandoning “HUD’s Implementation of the
Fair Housing Act’s Disparate Impact Standard,” (the “2020 Rule”), realigns HUD’s disparate
impact practices with decades of agency and federal court jurisprudence and will once again
embody the Fair Housing Act’ (“FHA’s”) remedial purpose of providing broad protections from
housing discrimination and ready access to the courts when it does occur. As HUD is aware, we
successfully sued to enjoin the promulgation of the 2020 Rule in Massachusetts Fair Housing
Center v. Department of Housing and Urban Development, 496 F. Supp. 3d 600 (D. Mass. 2020),
and we applaud HUD’s decisive step to dispose of the 2020 Rule’s ill-advised attempts to increase
burdens on victims of housing discrimination, rather than protecting them as the FHA was intended
to do.
I.

The Commenters

Lawyers for Civil Rights (LCR) is a non-profit organization that provides free legal services to
individuals, families, and small businesses in Massachusetts. For over 50 years, LCR has fought
discrimination and sought equal opportunity for people of color and immigrants through creative
legal action, outreach, and advocacy in collaboration with law firms and community partners.
Together with A&K, LCR is proud to represent two organizations at the forefront of battling
housing instability wrought by segregated housing practices:
The Massachusetts Fair Housing Center (MFHC) is a non-profit, charitable corporation based
in Holyoke, Massachusetts, dedicated to ending systemic housing discrimination and creating
inclusive communities. It is the oldest fair housing center in Massachusetts. MFHC provides free
legal services, conducts housing discrimination testing, accepts housing discrimination
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complaints, and provides education and outreach on fair housing and lending. Its efforts have
resulted in significant injunctive and financial relief for victims of housing discrimination that
affirms their rights under the FHA.
Housing Works, Inc. is a not-for-profit corporation in Brooklyn, New York, whose mission is to
end the dual crises of homelessness and AIDS. Housing Works provides a comprehensive array of
services to thousands of homeless and low-income New Yorkers living with and affected by
HIV/AIDS. It provides legal services to help clients obtain housing and challenge discriminatory
housing policies, operates residences for eligible individuals living with HIV and substance abuse
issues, and advocates for funding and legislation to ensure that all people living with HIV/AIDS
have access to quality housing and other life-sustaining services.
MFHC, Housing Works, and LCR previously submitted comments opposing HUD’s 2020 Rule,
noting the detrimental impact that it would have had on the victims of housing discrimination they
serve. Specifically, we argued to HUD then that the 2020 Rule attempted to usurp the role of the
judiciary, creating novel pleading and proof standards with no basis in federal law. Further, it
attempted to create new defenses for discriminatory actors that ran contrary to the letter, spirit, and
intent of the Fair Housing Act. Together, these changes would have had a prohibitive effect on
plaintiffs seeking to bring disparate impact claims under the FHA, and in turn, would have
frustrated Housing Works, Inc. and MFHC’s ability to fulfill their missions of ending systemic
housing discrimination.
Unfortunately, HUD ignored those comments and forged ahead with the 2020 Rule, which turned
the remedial purposes of the FHA on its head. Accordingly, On September 28, 2020, LCR and
A&K, serving as counsel for MFHC and Housing Works, Inc., filed the first lawsuit in the nation
to challenge the 2020 Rule in the District Court for the District of Massachusetts. We sought
declaratory judgment and injunctive relief because the 2020 Rule violated the Administrative
Procedure Act (APA), as it was contrary to law, arbitrary and capricious, and failed to meet the
APA’s notice and comment requirements.1 On October 25, 2020, District Court Judge Mark G.
Mastroianni issued a nationwide injunction, preventing the 2020 Rule from going into effect.2
II.

The Proposed Rule is Consistent with the Remedial Purpose of the Fair Housing Act.

We support the Proposed Rule, and are encouraged by HUD’s efforts to firmly disavow the 2020
Rule and restore communities’ faith in the federal government to use the FHA as a tool to battle
the scourge of housing discrimination. Recognizing the unlawfulness of the 2020 Rule and citing
extensively to the Massachusetts Fair Housing Center decision, the Proposed Rule reaffirms
decades’-old standards for disparate impact cases.3
First, the Proposed Rule confirms that FHA liability may be based on a practice’s “discriminatory
effect” regardless of the existence of discriminatory intent, defined as practices that “result[] in a
disparate impact on a group of persons” or that perpetuate segregated housing based on a number
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of protected statuses, such as race, religion, or national origin.4 The Proposed Rule defines a
“legally sufficient justification” where a challenged practice is needed to achieve a “substantial,
legitimate, nondiscriminatory interest” that cannot be achieved through a practice with a less
discriminatory effect.5 It also omits the onerous pleading requirements and new defenses that were
introduced for the first time in the 2020 Rule, which the Massachusetts Fair Housing Center Court
correctly concluded were “inadequately justified.”6
Finally, the Proposed Rule follows the weight of settled law regarding the information needed to
prove a discriminatory effect, returning the standard for the burden of proof to the three-part
burden-shifting framework previously used by HUD.7 Under this framework, the complainant
must prove that the challenged practice causes a discriminatory effect. At that point, the burden
shifts to the responding party to prove that the practice is needed to achieve a legitimate interest.
If that is proved, the burden returns to the complainant to prove that this legitimate interest could
be served through a practice with a less discriminatory effect.
In contrast with the 2020 Rule, the Proposed Rule’s return to the 2013 standards supports the
FHA’s important remedial aims. As MFHC and Housing Works emphasized in Massachusetts Fair
Housing Center, the purpose of the FHA is “to prohibit and eradicate entrenched racial segregation
and exclusion in housing and related services such as mortgage lending.”8 Judge Mastroianni
agreed, acknowledging this purpose and citing Texas Department of Housing and Community
Affairs v. Inclusive Communities Project, Inc., where the Supreme Court stated that disparate
impact liability is “‘consistent with the FHA’s central purpose’ of ‘eradicat[ing] discriminatory
practices within a sector of our Nation’s economy.’”9
These purposes of the FHA—enacted over fifty years ago in the wake of the Civil Rights
Movement of the 1960s following the assassination of Martin Luther King, Jr.—remain as salient
as ever. For example, despite advances made following Brown v. Board of Education, in the past
two decades, hundreds of schools across the United States have re-segregated, animated in large
part by continued housing discrimination and segregated neighborhoods.10 Students suffer from
disparate funding and facilities, as predominantly White school districts receive an estimated “$23
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billion more than their non-White peers.”11 Further, segregated communities of color continue to
suffer from greater levels of pollution,12 with racial composition representing the strongest
predictor of where environmental hazards are located.13
In addition, technological developments since the passage of the FHA have created potentially
new ways to discriminate in the housing lending market. Many companies use algorithms and
models in residential lending and insurance decision-making processes. If they rely on inputs that
reflect historical inequities, rather than removing bias, these tools serve to replicate existing
biases.14 The enjoined 2020 Rule tried to insulate companies who engaged in this kind of
discrimination by creating a novel “outcome prediction” defense. This defense would have
shielded defendants from liability if they could show that the intent behind the discriminatory
practice at issue was “to predict an occurrence of an outcome” that represented a “valid interest,”
and that the predicted outcome would not disparately impact protected groups.15 The Court rightly
kept this stark departure from the purpose and historical understanding of the FHA from taking
effect, and we agree with HUD’s decision not to revisit it. By returning instead to long-trusted
procedures for disparate impact claims, the Proposed Rule better supports the FHA’s remedial
aims.
III. The Proposed Rule Realigns HUD Practice with Disparate Impact Jurisprudence.
A return to the 2013 rule also makes HUD practice consistent with prior disparate impact
jurisprudence in other critical respects.16 In Massachusetts Fair Housing Center, the district court
agreed that the 2020 Rule, through its imposition of new pleading and proof requirements and its
introduction of additional defenses, undermined the FHA’s remedial purpose by making it virtually
impossible for complainants to succeed on disparate impact claims.17 The Court recognized that
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the ability to bring disparate impact claims is essential to combatting forms of discrimination that
lack a smoking gun of discriminatory intent, yet nevertheless perpetuate systemic discrimination.18
The 2020 rule also narrowed the definition of “discriminatory effect” to exclude such things as
segregated housing patterns, falling out of step with Inclusive Communities by ignoring the clear
difficulty of proving racial bias in housing cases.19
By returning to the 2013 rule, which defined “discriminatory effect” with appropriate scope, HUD
practice will again be consistent with the FHA’s purpose and with decades of well-established
disparate impact jurisprudence. The Proposed Rule would also eliminate needless barriers that
accompanied the 2020 Rule, such as new defenses and heightened proof and pleading standards,
and would reintroduce remedies such as exemplary damages.20 The 2020 Rule would have added
these barriers in spite of Inclusive Communities, which both acknowledged the difficulty of
proving covert racial animus and discrimination and emphasized the FHA’s anti-discriminatory
thrust.21
Formally abandoning the 2020 Rule will significantly reduce the confusion created by the 2020
Rule about the rights of victims of housing and lending discrimination under the FHA.22 In addition
to dropping impractically high and novel barriers to making complaints, returning to the 2013 rule
will discourage potential defendants from monitoring the discriminatory impact of their housing
practices, as would have been the case under the 2020 Rule.23 It would also shift HUD’s focus
back to those whom the FHA aims to protect, providing predictable, consistent rules that our most
vulnerable community members need when exercising housing choice.
IV.

The Proposed Rule Will Provide Redress for Victims of Discriminatory Housing
Practices, Underscored by the COVID-19 Pandemic

In addition to realigning HUD’s practices with the FHA’s purpose and with decades of
jurisprudence, the Proposed Rule provides a more accessible pathway towards legal remedy for
housing and lending discrimination victims. The importance of this access is highlighted by the
work of MFHC and Housing Works, and the low-income and communities of color that they serve
in Western Massachusetts and New York City, respectively. In addition to residential markets
marked by decades of discrimination and segregation, these individuals must contend with a
housing crisis worsened by the COVID-19 pandemic.
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In parts of Western Massachusetts, for example, access to affordable housing has remained a
consistent issue since the Great Recession of 2008, particularly in Springfield.24 In the Pioneer
Valley, where MFHC does the bulk of its work, over half of all renters are housing “cost
burdened,” spending 30 percent or more of their household income on housing.25 Of these cost
burdened households, renters, who are disproportionately people of color, face the most
difficulties. These challenges are likely to be exacerbated as eviction moratoria, put in place during
the pandemic, are removed.
The situation only worsened during the pandemic. Unemployment rates in parts of Western
Massachusetts, such as Holyoke and Springfield, (both located in Pioneer Valley), were some of
the highest in the state in June 2020, at 24.1% and 25.9%, respectively. 26 Furthermore, in
November and December of 2020, eviction filings rose, reaching higher than pre-pandemic levels
in mid-December.27 The locations of these evictions parallel job-loss trends and highlight patterns
seen before the pandemic. Cities such as Lawrence (102 filings), New Bedford (255), and
Springfield (291), all saw increases in evictions.28
Additionally, Springfield remains one of the most segregated cities in the state. From 1997-2017,
the index for residential segregation for medium-sized and small metro areas in Springfield
dropped from 59.3% to 53.1%, compared to the national average during the same period, which
fell from 48.4% to 41.1%.29 As a result, Springfield still remains 12% more segregated than the
national average for medium-sized metro areas. These areas remain susceptible to disparate
housing impacts, due in large part to a history of segregative policies like redlining.
Another example of continued discriminatory housing patterns is seen in the communities that
Housing Works, Inc. works with in New York City, where residents of public housing
developments have been hit particularly hard by the pandemic. Communities in New York City’s
public housing, estimated at 400,000 to 600,000 residents citywide, are nearly all Black and Latinx
residents.30 Within these communities, 33% of households in New York experienced some degree
of income loss or job insecurity since the start of the pandemic. That number rises to 45% for lowincome households.31
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In these same Black and Latinx neighborhoods ravaged by COVID-19, landlords are filing
evictions at four times the rate of communities less affected by the pandemic.32 Areas with the
lowest COVID-19 death rate only had 4,224 eviction filings through the end of February 2021. On
the other hand, neighborhoods with the highest COVID-19 death rates reported 15,517 filings
during the same time.33
The housing instability in these communities presents just several examples of the nationwide
impact of decades of segregative housing policies, whose disparate impacts have been brought to
the forefront by the COVID-19 pandemic. As in Western Massachusetts and New York City, many
other communities of color across the country have similarly experienced drastic housing
instability during the pandemic. 34 Many also continue to experience the effects of segregative
policies that, as President Biden’s memorandum on discriminatory housing practices highlighted,
the U.S. government caused and perpetuated.35 This discrimination on a national level has led to
economic, educational, health, and environmental inequities that continue to shape communities
to this day.
V.

Conclusion

As the COVID-19 pandemic has spotlighted housing inequities faced by communities of color in
Massachusetts, New York, and around the country, the need for the Proposed Rule could not be
clearer. The Proposed Rule will return the requirements for disparate impact claims to an attainable
level, providing victims of discrimination in the housing market with much-needed legal remedies.
Armed with the new rule, HUD should also actively work with community partners like MFHC
and Housing Works to investigate complaints filed directly with the agency, pursuing affirmative
litigation against discriminatory actors.
We therefore reiterate our strong support for the Proposed Rule to reinstate HUD’s Discriminatory
Effects Standard. The Proposed Rule bolsters the FHA’s aim to eliminate long-standing patterns
of racial segregation and discrimination in housing, realigns HUD practice with decades of court
and agency precedent on disparate impact claims, and provides an attainable remedy for victims
of discriminatory housing and lending practices. As HUD is well aware, the COVID-19 pandemic
has only exacerbated these equity issues plaguing our nation. The commenters stand at the ready
to provide technical assistance and expertise to support the full enforcement of the FHA and to
ensure the achievement of its goals to end housing and lending discrimination.
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